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paclvpeHvem chepbl CyAe6HON 3aLnTbl CyEBEKTUBHBIX NMPaB U 3aKOHHbIX

NHTepecoB YCUNVBAETCS POb MOACYAHOCTU FPaXAaHCKNX Aen.

VIHCTUTYT NOACYAHOCTY B rpaxAaHCKOM MpoLiecce 3aHUMaeT OAHO 13

LieHTpanbHbIX MECT, Be/lb BEPHOE onpejeneHune NoACyAHOCTM Ype3BbIUaiHO BaXHO
ANS NPaBWIbHOrO paspeLleHyis gena. Bo-nepebix, NOTOMyY UTO Npasia

onpejeneHns NoACyAHOCTV NPU3BaHbl CNOCO6CTBOBATL 60n1ee 1erkomy 1

6bICTPOMY pa3peLleHuto Jena. Bo-BTopbIX, MOTOMY UTO onpejeneHe NoACYAHOCTA
B/IVSIET Ha 3aKOHHOCTb Cy/ZlebHOro peLleHws (ecn A4eno NPUHSATO U PaccMOTPEHO C
HapyLIeH1eM NpaBua NOACYAHOCTY, TO PeLLEHE MOAIEXNT OTMEHE Kak MpUHAToe

B He3aKOHHOM cocTaBe CyAa). [o3My Tema Npo61eMHbIX BOMPOCOB, CBA3aHHbIX C
onpejeneHviemM NpaBu NOACYAHOCTY 6biia 1 OCTaeTCst akTyanbHO Ans
paccmMoTpeHus.

B HacTosiLLiee BpeMs MMeeTCs A0BO/LHO 60/1bLLIOV MacCWB HayUYHbIX

13bICKaHWUI OTHOCUTENIbHO MOACYAHOCTY rPpaxaHCKX Aen. V3yueHnemM gaHHoOro
BOMPOCa 3aHNMaNNCh Takne y4eHble-TeopeTukuy, kak M.A. Poxkos, H.M.

KocTtpoBa, M.FO. Ko3noBa, J1.A. Tpock 1 ap. OgHako, npoLieccyansHoe
3aKOHOZATeNbCTBO HAaXOAWTCS B MOCTOSIHHOM ABVXKEHWUV, MO3TOMY npobiema
onpeaeneHvis NpaBua NOACYAHOCTV A0/MKHA 13yHaTbCs.

Llenbto AaHHO KypcoBOi paboTbl ABASETCS PACCMOTPEHME UHCTUTYTa

NoACYAHOCTY B rpaxaHCkoM npoLiecce. 3aAayu 06ycnoBeHbl MOCTaBAeHHON

LieNbio 1 COCTOST B CIeAyHoLLeM:

onpeAenTb MOHATVE NMOACYAHOCTU rPaxXAaHCKNX Aen;

Ha3BaTb 1 OXapaKTepy30BaTk BUAbI MOACYAHOCTV rPaXxAaHCKVIX Aen;

0603HauNTh NPOBNEMHbIE BOMPOCHI, CBA3aHHbIE C NMPYIMEHeHNeM npasun
MOACYAHOCTY rPaXxzaHCKIX Aen.

Heo6xoAVMO 0TMETWTb, YTO creLvdrKa JaHHOW KypcoBoi paboTbl cocmm{a

4

B TOM, YTO, TaK KaK B OTHOLLEHWN MOHATUS NOACYAHOCTY B HayUHbIX Kpyrax He
BO3HVIKAeT SBHbIX Pa3HOrNacWiA, OCHOBHbIE NPO6NEMHbIE BOMPOChI CBA3aHbI

MMEHHO C MpYMeHeHVieM NpaBun no,qcyp,Hocm,e

2

I'nasa 1. MoHsATME NOACYAHOCTY rPaXxAaHCKNX Aen {ﬂ

KoHctuTyums PO B Y. 1 cT. 47m onpeAennna, UTO «HWUKTO He MOXET bbiTb

NVILLIEH NpaBa Ha PacCMOTPEHVIE ero Jena B TOM CyAe U TeM CyAbeid, K MoACyAHOCTN
KOTOPbIX OHO OTHECEHO 3aKoHOM».T B JaHHoN {m KOHCTUTYLIMOHHOM dopmynnposke
NPOSIBNSIETCA 3HaYeHWe NHCTUTYTa noAcy,qucm,ﬂ KOTOpOe 3ak/touaeTcs, npexae
BCEro, B TOM , uTO MMeHHO qepes{m Hero 3auHTepecoBaHHOE L0 UMeeT
BO3MOXHOCTb peann30BaTh CBOe KOHCTUTYLIIOHHOE NPaBo Ha CyAe6Hyto 3a|.u.m1'y.m
MoMeCcTVB  3TO KOHCTUTYLIVIOHHOE MOoNOXeHVe B{m rnaee 2 KoHCTUTyLmn PO, koTopas
He MOXeT 6bITb N3MeHeHa, 3aKOHOAaTe b, TeM CaMbIM, MOAYEPKHY1 0Cobyto
BaXXHOCTb BOMPOCaA O NMOACYAHOCTY. Tak Xe, Ha3BaHHas KOHCTUTYLIOHHas HopMa
yKasbiBaeT Ha TO, YTO B HacTosiLLiee Bpems BbILLECTOSALLME CyAbl HE UMEeIOT NpaBa
Npwvi OTCYTCTBIM XOAaTalicTBa CTOPOH, UX NPOCL6 1 MNPV HaMYUW BO3PaXKEeHs
KaKo-n11M60 13 CTOPOH (MCTLA, OTBETUMKA, COY4aCTHMNKOB) U3bIMaTb Aena 13

HVDKECTOALLMX CYyA0B U MPUHUMATb NX K CBOEMY NMPOV3BOACTBY. { Tak,

3aKoHO/aTeNbHas pernameHTaLmns NoAcyAHOCTU MMeeT KOHCTUTYLIMOHHO-NPaBoBoe
3HayeHue.

Bm rpax/aaHCckoM npoLecce Npasuaam NoACYAHOCTV TPAAULIVIOHHO yaenseTcs
60/1bL1I0€ BHUMaHVIe, O YeM MOXET CB/eTeNbCTBOBaTL BeCbMa pa3BeTe/ieHHble
HopMmbl TTIK PO (cT. 23-32). U 3T0 He cnyyaliHo, BeAb OT TOYHOCTU Ha3HauYeHVs
npasvN NOACYAHOCTY 3aBUCKT, ByAeT M yperynmposaHa Harpyska CyAoB 1 cyaei,
6y/eT NV TO WK MHOE Ae/10 PaCCMOTPEHO BbICTPO U MPaBU/LHO, a Takxke byeT n
obecneunBaTbCa NPUHLMMN COCTA3aTENBLHOCTY 1 PaBHOMPaBUS CTOPOH.2

Heob6xo041MO OTMETUTb, UTO ANSt LJOCTUXEHUS BblLLEHA3BaHHOMO BaXHO



NpaBVAbHO OMNpeAeNsTh He TONbKO MOACYAHOCTbL KOHKPETHOrO Aena, HO 11 ero
NoABEAOMCTBEHHOCTb. K OMpejeneHiio MoACyAHOCTV MPUCTYNatoT cpasy nocne
paspeLLieHVist BOnpoca o NoABeAoMCTBEHHOCTU. CHavana Heo6X0AMMO
YAOCTOBEPUTLCS B TOM, HTO aHHOE €0 Boo6Le noanexuT pacevotpenio B 451

6

cyZe, a He B APYroM HOPUCANKLMOHHOM OpraHe; 3aTeM pa3obpaTbCsi, Ha KakoM
YPOBHe Cyze6HOIA cncTeMbl OHO 6y/AeT paspeLlaThbCs Mo CyLLecTBY; U HakoHeLl,

KaKoW 13 MHOTOUMCNEHHbBIX OAHOPOAHBIX CYA0B KOMMETEHTEH pa3peLuunTb 3TOT
gonpoc. €1 MozBe10MCTBEHHOCTS 1 NOACYAHOCTb B FPaXAAHCKOM MPOLIeCCyanbHOM
rpaBe HepaspbIBHO CBA3aHbI APYT C APYroM 1, MO3TOMY, ANsi HavGosiee MOHOro 1
TOYHOrO OTPaXXeHWs NOHATUA MNOACYAHOCTN, CHNTAKO HEO6XOAI/IMbIM paccmaTpuBaTb
BOMPOChI MOACYAHOCTY B COOTHOLLIEHVN C MOABEAOMCTBEHHOCTLHO.

Mo MHeHuo M. K. TpeyLLHNKOBOW NoABEAOMCTBEHHOCTb - 3TO UHCTUTYT,

pasrpaHVYMBaroLLIMii KOMNETEHLIMIO Cy0B 06LLeli FOPUCAVKLIN OT UHbIX CY0B
(apbuTpaxHbIx, TPETENCKIX), @ TakKe APYruX rocyAapCTBeHHbLIX OPraHoB U
opraHv3aLuii, MeroLLMX NpaBo paccMaTpUBaTh U paspeLuaTh Te UK VHble
BOMpPOCHI Npaga.1

Bm BOMpOC oq COOTHOLLEHUW TEPMUHOB NOACYAHOCTU 1 NOABEAOMCTBEHHOCTMN
nyTaHWLY BHOCUT cama KoHcTuTyums PO. [leno B TOM, UTO NOHATUE
«MOACYAHOCTb» UCMO/L3YeTCs €10 B ABOSKOM 3HayeHUu. B ynomsHyTow Bbille Y. 1
CT. 47 KoHCTUTyLMm P® aaHHbIN TepMMHm MCMONb3yeTcs B ero TpaguLMoOHHOM
JAOKTPUHaNEHOM 3HaHeHVIVI.m Ho, ct. 126 KoHcTuTyumm P®, ykasbiBas Ha
NoACYAHOCTb, B A€NCTBUTENLHOCTN mmeeT{m BBUAY MOABEAOMCTBEHHOCTb.
(«m BepxoBHblIin Cyz Poccuiickolt ®ejepaunn SBASETCS BbICLUWM CyAebHbIM
OpraHoMm Mo rpax/aaHckM, YronoBHbIM, aAMVHUCTPATUBHBIM 1 UHBIM AenaMm,
NOACYAHBIM CyAaMm O6LLiel FPUCANKLINK, OCYLLECTBASET B MPesyCMOTPEHHbIX
denepanbHbIM 3akOHOM MpoLeccyanbHbiX opmax CyAebHbIl HaA30p 3a Ux
AeATeNbHOCTLIO U AaeT Pa3bACHEHVS MO BOMPOoCcam CyAebHol NpakTuKm» 2).
Mogo6HoM opmMynmnposkoin KoHCTUTYUMsA PO faeT ocHOBaHUS 415t

0TOX/eCTBNeHWs paccMaTpriBaeMblx NOHATUN, a X Heo6XoAMMO pasnuyats. B

pamMKax MHCTUTYTa NoABEAOMCTBEHHOCTI pa3peLLaeTcst BOMPOC O
FOPUCANKLIMOHHOM OpraHe, ynoJHOMOYeHHOM paccMaTpuBaTh Aeno (Cya obLueit
HOPUCAVKLINN, apBUTPaXHBIV Cy/, YCTaBHBIV CyA U T. A.), HOPMbI Xe 0

MOACYAHOCTY ONPEAENstoT, K BEAEHMI, KaKOro KOHKPETHOro CyAa o6Lueit
HOPUCAVIKLINM (aPBUTPaXXHOTO CyAa U T. A.) OTHECEHO AaHHOe p,eno.3m

7

Bm Hay4HOI InTepaType BCe aBTOPbI CXOAATCSH BO MHEHUM, YTO MOHATUS
MOACYAHOCTU Y MOABEAOMCTBEHHOCTY PA3/INYHBI MO CBOEMY BHYTPEHHEMY
COAEPXKAHVIIO 1 CMbICTIOBOI Harpy3ke, a ykasaHHasi Bbllle KOHCTUTYLIMOHHAas
dopmynvpoBka BCero NMLb HeopaboTka 3akoHoAaTenst. Ho cylecTsyeT
HeCKONbKO MOAXO/0B K MOHUMaHWI0 COOTHOLLEHWS 3TUX NOHATWIA. MNepBbIii, 6onee

pacnpocTpaHeHHbIl, oTcTansaemsblii M. K. TpeyLuHnkoBoW, /1. B. TymaHoBoW,

MOAXOZ, 3aKN0YaETCs B TOM, UTO no/BeA0OMCTBEHHOCTb V1 MOACYAHOCTb 3TO /Ba
pasNNYHbIX UHCTUTYTa B rpax/aHCcKoM npoLieccyanbHOM npaBse, KoTopble

HeobX0AMMO Pa3BoOANTbL «MO PasHbIM yrnam». BTopoli, Hanbonee nHTepecH.I

nozxoz, npvisepxeHuamu kotoporo asnatoTcs H. K. Ocunos, M. A. Poxkosa,

3aK/1I04aeTCs B TOM, YTO MOACYAHOCTL PacCMaTPUBAIOT Kak TEPMVIH, MPOV3BOAHbIN

OT NOHATNS «MOABEAOMCTBEHHOCTb». [ipyriMu C10BaMu, NOACYAHOCTb - 3TO, B

MOXHO CKa3aTb, OJHa 13 Pa3HOBUAHOCTEl NOABEAOMCTBEHHOCT NMPVIMEHUTENBHO K

Cy/\am OfjHOVi CyAe6HO cncTembl. I/Im,qaxe npvi YCNoByK, YTO NOABEAOMCTBEHHOCTD
CUNTAeTCA CBOVICTBOM OPUAVYECKOTO AeNa, KOTOPOoe No3BoJIAeT onpeaenats Ty

VAN UIHYHO cmaemy{ denepanbHbIX CyA0B, Cya, NPU3HaHHbIA KOMMETEHTHbLIM B
pamKax 3Toro ziena, To NoACyAHOCTb CUUTALOT CBOVICTBOM OPUAVNYECKOrO Aena,

KOTOPOE MO3BOJISIET OnpeseNnsiTe KOHKPETHBbIA cyp,m OAHOW 13 06LLelt cucTeMbl



depepanbHbIX cyaos. 1

Kak npaBuno, oTcyTCTBME 3aKOHOAATeNIbHOrO 3aKPenIeHna kakoro-1m6o
TepMUHa UKV onpejeneHst NopoXaaeT paj ANCKyCcuii y TeopeTnkos. Hi TTIK P
He ViHble HOPMAaTVIBHbIE MPaBOBble aKThl HE JaloT YETKOro OrpejeneHysi MOHATUIO
NOACYAHOCTIN rpaxaaHckmx gen. OfHaKo, B HayYHbIX Kpyrax, Bce yyeHble-
TeopeTVk/ NpeanararoT NPakTUYeckn AeHTUYHbIe BapyaHTbl onpeaesneHuns
noacyaHoctn. M. K. TpeylunkoBa cunTaer, qToﬂ MOACYAHOCTb - 3TO MHCTUTYT
(COBOKYMHOCTb MPaBOBLIX HOPM), PEryAVPYHOLLUI OTHOCUMOCTb
No/ABeAOMCTBEHHbIX Cy/jaM JieN K BeAeHWo KOHKPEeTHOro cyaa CyAe6HOM cuctembl

ANS X PAaCCMOTPEHUS MO NepBOY MHCTaHLMK.2 B. B.m SApKOB roBOpUT, UTO

MOACYAHOCTb — 3TO {E OTHOCMMOCTb MOABEAOMCTBEHHOTO CYAaM Aena K BeJeHUto
onpejeneHHoro cyaa.3

8

Takum o6pa3zom, Havrboiee NMoHLIM 1 TOYHbIM, Ha MO B3rNsg, 6yAeT

ABNATLCA CejytoLLee onpeaeneHne: MoACYAHOCTb B FPaXAaHCKOM NpoLecce - 3To
VHCTUTYT, PeryavpyroLLMii OTHOCUMOCTb NOABEAOMCTBEHHbIX CyAaM o6Luei
HOPUCAVIKLINN €N K BeEHNI0 KOHKPETHOrO 3BEHA VX CUCTEMbI A5 PACCMOTPEHUS
Jiena B Ccy/ie NepBoii MHCTaHLMN. e CornacHo AeiicTByroLLEMY 3aKOHOAATENLCTBY O
CY/A0MPOU3BOACTBE U AeiicTBytowemy MK PO BO3MOXHOCTL paccMOTpeHUs
rpaXkgaHckmx aen no nep50|7| VHCTaHUM UMeRT  BCe YeTbipe 3BEeHa CUCTEMbI cypos
06LLeit FOPUCAMKLNM, OT MUPOBBIX CyAeit 40 BC PO, am Tak >e Bce TpW 3BeHa
BOEHHbIX CyA0B.

Korsa Mbl roBOpYM 0 MOACYAHOCTN HEOEXOAMMO pasnyaTb MOACYAHOCTH
onpejeneHHoro 38eHa CyAe6Ho cucTeMbl (MOACYAHOCTU CyAa) U MOACYAHOCTE
rPaXAaHCcKoro Aena.@ BbISICHSIS, B KAKOM KOHKPETHO Cyze, U3 MHOTOYNCIEHHbBIX
CY/\0B NEPBOI NHCTaHLMUK, YUUTBIBAs T€ U VHbIE NPY3HAKY, A0KHO 6biTh
paccMoTpeHo onpejeneHHoe ,qenom, Mbl OnpeAensieM NoACYAHOCTb MPaXAaHCKoOro
Aena. A Kkoraa Borpoc BCTaeT 0 TOM, Kakvie MeHHO rpaxAaHckue Aena MoryT

6bITb paCCMOTpeHbIm KOHerTHmM@ CYZIOM MO CYLLECTBY, 34eCb peyb UAET yXe O
MOACYAHOCTU TOTO MW UHOTO cyAa. [epBUYHOE Xe 3HaUYeHNe VIMeeT, KOHEUHO,
YCTaHOB/IEHWE B 3aKOHe Kpyra fie/l, KOTOpble OTHECEHbI K BeeHW0 TOro UV MHOTO
cysa. €1

MoACYAHOCTL B rpaxaaHCcKoM npoLecce Poccuiickoit dPegepaLin MoxeT

6bITb pasrpaHnyeHa no ABym Kputeprsim. Bo-nepBblx, 3aKOHOM pasrpaHuyeHa
MOACYAHOCTb MeXAY CyAaMU PasnnyHbIX 3BeHbEB CyAe6HO CUCTeMbI (PaiOHHBIMU
(ropoACKMMY), 061ACTHLIMW), FAE TOYHO YCTaHaBNMBAIOTCS NMpeAesibl NX
MONHOMOUNIA B Ka4YeCTBe CyAa NePBOM MHCTaHLMM MO PACCMOTPEHMIO 1
paspeLUeHuo rpaxaaHcknx gen. Takas NOACYAHOCTb Ha3biBAeTCs POAOBOI NN
npeAMeTHOW. Bo-BTOPbIX, 3aKOH pasrpaHNYnBaeT NoACyAHOCTb MeXAY CyAamu,
OTHOCHLL[I/IMI/ICﬂm K OAHOMy n TOMy xe 3BeHy cyp,eGHon CUCTEMBI, HO MeLWKMKU
Pa3NUYHyo TepPUTOPUANLHYHO NPUHAANEXHOCTE B COOTBETCTBUM m C
AAMUHNCTPATVBHBIM AeNeHneM cTpaHbl. Takum 06pas3om, KpuTeprem 4s

pasrpaHnyeHns NnoACyAHOCT BO BTOPOM C/lyYae ABNAAETCA TeppuTopraibHas

9

NPUHAANEXHOCTb Cyaa. Takoe pasrpaHuyeHvie 061acTu AesTeNbHOCTU CyA0B
O/JHOTO YPOBHS Ha3blBaeTCs TEPPUTOPUANBHOMN, NIV MECTHOM, no,u,cyp,HOCTbro.
(75 |

['naBa 2. Bugpbl noacyAHOCTA G rPaxAaHCKUX Aen

2.1 PogoBast MoACyAHOCTb rpaxaaHckmx Aen

PogoBasi noAcyAHOCTb ABAETCH OAHUM U3 BUOB MOACYAHOCTA

rPaXAaHCKmx Aen.{a OHa onpegensieT KOMMeTeHLMIO CyA0B Pa3NNYHbIX 3BEHbEB
CyAebHO CrCTeMbl CyA0B 06LLEN FOPUCANKLMM. MO3TOMY MOXHO CKa3aTb, YTO C
MOMOLLbH MPaBWT POAOBO MOACYAHOCTM OMPeAensieTcs NoACYAHOCTb Aena Nno
BepTVKanu cysebHoit cuctemsl. 1

MpeanoxeHHble B y4ebHO 1 Hay4HOW nTepaType onpejeneHns poAoBoi



I'IOACyAHOCTVIm MOXHO YCOBHO pPa3zeninTb Ha TPU rpynmbl

K nepBoii rpynne oTHocATCS Takuve yyeHble-TeopeTukm Kak A. b. AbyLueHko,

A.A. BOoHAapeHKo, KOTOpble ONpeAenstoT POAOBYO MOACYAHOCTb KEKE
pacnpeeneHue KOMNeTeHLMM Mo PacCMOTPEHUIO ena Mo NepBoi HCTaHLMN

MeXAy CyAaMu, OTHOCALLMMUCS K Pa3NNYHBLIM 3BEHBSIM CUCTEMBbI CyA0B 06LLeit
ropucavkumny. B JaHHOM C/lyYae o6pallaeTcs BHUMaHVe Ha pacnpejenexve gen
MeXay CyAaMu pasnyHbIX KaTeropuli (3BeHbEB, YPOBHEN, BUAOB, POAOB) Kak
CYLLEECTBEHHbIV NPU3HAK POAOBOV MOACYAHOCTM {E HepocTtaTkoM AaHHOW TpakToBKM
ABNAETCA HEBHUMAaHVe K KpUTEPWUIO pacnpejenenus Aen (MpeaMeTy criopa, pPosy
,qenam ).mTaKoﬁ Mo/AX0/ He 0XBaTbIBAET BCE CNly4aun NMPUMEHEHUs NpaBun  pPoAoBol
MOACYAHOCT.

B Ae¢mumumx{ﬂ BTOPOW rpynnbl  CAeNaH akLEeHT Ha Poj Aen, Kak KpuTepuii
pacnpejeneHvs KOMI‘IeTeHLI,I/IM.mTO eCTb POAOBas NOACYAHOCTb XapaKTepusyeTcs
TeM, YTO KpUTepUEeM pasrpaHNYeHst FOPUCANKLMOHHbIX MONHOMOYNI CyA0B
BbICTYMaeT pog, BUJ, KaTeropuvis Aen‘z{m

TpeTbs rpynna xapakTepusyetcs codetariem asyx XY sbiweHassarHbix

MPU3HaKOB B 0AHOW AeduHMLMN. B. M.m XKylikos, 0. K. OcvMnos npuiepxusaoTcs
MHEeHWS, YTO POJ0BOIA MOACY/AHOCTbLIO Ha3bIBakOT KOMMETEHLIVIIO CY/A0B,

OTHOCSLLWIXCA K Pa3/IMYHBIM 3BEHbAM CyleBHO CUCTeMbI, Ha PACCMOTPEHME Aen Ba
1]

3aBMCUMOCTY OT poja cnopa@ ] E

Ha Mol B3rnag, Hanbonee BepHbIM NPeACTaBISeTC MHEHVe UMEHHO BTOPOIA

rpynmbl, Tak Kak CYNTako, YTO UMEHHO POJ Aena SIBASETCH OTINYUTENbHOV YepToi

M CyLeCTBEHHbIM NMPU3HaKoM pOAOBOVI NoACYAHOCTU.

MpaBuna oTHocALLMECS K POAOBOI noAcyAHOCTY B [TIK P® nmetoT

MMMNepaTUBHbIA XapakTep, 3TO B MOIHOW Mepe COOTBETCTBYET KOHCTUTYLIMOHHbLIM
MONOXEHVAM CBSA3aHHbIMU C PAaCCMOTPEHMEM AeN TeM CyA0M U CyAbeid, K
MOACYAHOCTU KOTOPbIX OHO OTHOCKTCS 3aKOHOAATENLCTBOM, @ TaK Xe He cYnTaeTcs
VICHepI'II:IBa}OLLWIMVIm , TaK KaKk B CT. CT. 23, 26, 27 [TIK P® gonyckatoT nx

JAOMNonHeHne apyrumm $3.2

B cooteTCTBUM C PejgepanbHbiM 3aKOHOM «O cyaebHol cncteme Poccrm»
cvcTeMa Cy/0B Mo o6LLeit PUCANKLMK OCHOBbIBaeT dpeAepanbHble Cy/bl, a Takke
MVPOBbIe Cy/lbW Pa3NyHbIX CybbekTos PO (cT. 4).

LlenoctHas cuctema pegepanbHbIX CyA0B Mo 06LLei pUCAVKLMN Ha

A@HHbIA MOMEHT COCTOUT 3 TPeX OCHOBHbIX YPOBHelA:

BepxosHbiii Cya Poccuv; (51

BEPXOBHble Cy/bl pecrnybnuK, ropo/ckue cyzpl ropooB desepanbHOro
3HaueHust CaHkT-lMeTepbypra 1 Mockssl, cya EBpeiickoii {m aBTOHOMHOUI o61acTu,
Cy/Abl aBBTOHOMHbIX OKPYroB, KpaeBble, 061aCTHbIe CyAbl;

paioHHbIe Cy/bl.

BoeHHble cy,u,bl{m 06bI4HO NPVPaBHUBAOT IMB0 K PaioHHBLIM CyaaMm, 60 K{E
KpaeBbIM, 061aCTHbLIM CyAaMm, nm6oq BEPXOBHbIM Cyzam pecrybnuk ( CT. 26 MK
IOEX 20 |

Bce npaBwvina, OTHOCALLMECS K POAOBON MOACYAHOCTU e, KOTopble
No/ABesOMCTBEHHbI CyAaM Mo 06LLel PUCANKLY, COOPMYNNPOBaHBI B CT. 23-27
MK P®. Mpw nx perynnposBaHnn  3akoHoAaTeNb MCMONb3yeT 4Ba NpremMa.
MoACyAHOCTL MUPOBBIX CyAel ( cT. 23 MK PGJ),m Cy/l0B YPOBHS Cy6bekToB
PO ( cT. 26 MK Po), a X0 Tak xe BepxosHoro Cyaa PO (- cr. 27 K€ Po)
onpejenseTcs nyTeM nepeyvcieHns Tex kKaTeropuii Copoe, KOTOPbIe OTHeCeHbI K
12

MOACYAHOCTY KaX/0ro 13 3TUX 3BeHbEB Cye6HOIN C1CTeMbI, MOACYAHOCT

BOEHHbIX CyA0B ( CT. 25 [TIK P®) - nyTem OTCbINIOYHON HOPMbI K D3 «O BOEHHbIX
cyaax P®», rae NepeymncnsioTcs NoaCyAHbIe UM KaTeropym Aen.m

MoAcyAHOCTb palioHHOrO CyAa onpegensietcs B CT. 24 [TIK PO nytem



NCKNKOYEHNS TeX AeN, KOTOpble MOACYAHbI CyAaM BCEX APYriX 3BeHbEB CUCTEMbI
CYZ0B 06LLEeN FOPUCANKLNN.

WTak, nepeyeHb NoACyAHbIX MUPOBbLIM CYAbAM A€ COAEPXXNTCA B CT. 23

[TIK P®. Bce 1x MOXHO pasgenuTb Ha jBa 6noka: Aena, BO3HMKaloLLMeE U3
ceMeiHO-NPaBOBbIX OTHOLLEHWIA 1 AeNa, BO3HMKatoLLMe Mo criopam 13
rpaxAaHCKMX NPaBOOTHOLLEHW UMYLLLECTBEHHOrO XapakTepa.

B BbILLIEHa3BaHHYH CTaTbH JOBO/IbHO YaCTO BHOCATCS M3MEHeHMs!, KoTopble
B OCHOBHOM HarpaBs/ieHbl Ha nepezayy MYPOBbIM CyAbAM HECNOXHbIX A€, TaK Kak
/i0 HeZjlaBHero BpeMeHV M1pOBast OCTULMA Bbina OYeHb NeperpyxeHa cyAe6HbIMu
Aenamu. OAHaKo, NpaBuna, peryinpytoLne poAoByHo MOACYAHOCTb FPaXAaHCKMX
ZieN MVPOBbIM CYABSIM /10 CVX MOpP He naeanbHbl. K npumepy, K MoAcyAHOCTH
MVPOBbIX Cy/ieli OTHECEHbI AeNla O PacTOpXeHU bpaka, env cynpyr He MeroT
crnopa o ,u,emx{m . Ho crnopbl 0 geTsix MoryT 6bITb pas/iMyHOro poaa: Vlm 06
onpejeneHny MecTa XuTenbCTBa pebeHka, 1 06 OCyLLeCTBNEHUN POAVNTENBCKIX
npas poAUTeNeM, MPOXMBAKOLLIM OTAE/BHO OT pebeHka. B CBA3W € 3TUM
BO3HMKaEeT BOMPOC, BCe /I CMOPbI O AETAX He MoA/IexaT PAaCCMOTPEHWIIO U
pa3peLueH|/no MNPOBLIMA CyAbHMVI? Ha AaHHbIIZ MOMEHT, Ha NMpakKTrKe, 3TOT
BOMPOC paspeLlaeTcs NonoxmnTensHo. OAHaKo, Mo MOeMy MHEHWH, HEO6XOAMMO
ornpegeneHHoe TONKOBaHWe Mo 3TOMY MOBOZY.

CyllecTBytoT U ApYrie CropHble BONPOCh! OTHOCUTENBLHO NOACYAHOCTA
rPaXAaHCKUX Aen MUPOBLIM CyAbsIM. B 4acTHOCTY, Aena, KOTopble CBsi3aHbl C
paccmoTpeHnemM Tpe6oBaHNs OTHOCUTENBHO UMYLLLECTBA, HO BO3HUKAIOT OHU 13
ny6AMYHbBIX NPABOOTHOLLEHWI, K MPVIMepY, MPOLLecC B3bICKaHWUSA C rpaxaaH
HeJ0MMOK 1 GUHAHCOBBIX CaHKLIM MO Hanoram 1 cbopam, ABASTCS He
MOACYAHBIMU MUPOBBIM CYABSIM, Tak Kak UCKV HE CUUTALOTCS CPeACTBOM ANS
BO36YX/AeHWA 3TUX Aen. [laHHble ena paccMaTpyBatoTCs B MOPsAKe NPoV3BOACTBA m
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o Aenam, KoTopble BO3HUKAIOT U3 My6ANYHbIX MPaBOOTHOLLEHWI, B 061aCTV
KOTOPbIX MPeAMETOM ANs CyAe6HON AeATENbHOCT CYUTAROTCA NyBINYHbIe
CMOpPHbIE MPaBOOTHOLLIEHWS!, B TOM YMCe HasloroBble U Apyrie prHaHCoBbIe
NMPaBOOTHOLLEHWS, OCHOBbIBAIOLLMECS HA BNACTHOM MOAUYVIHEHUW OHOW 13
CTOPOHbI APYroW. [laHHble Aena He OTHOCATCS 3aKOHOM K MOACYAHOCTY MUPOBbIX
cypei.

Mo3ToMmy CyLLecTBytOLLas NPaKTUKa MUPOBBIX CyAeil, Ha OCHOBaHUW KOTOPOIA
paccmaTpyBaloT U MPUHUMAOT TPe6oBaHWS, CBA3aHHbIE C UMYLLECTBOM,
BO3HVKLLME 13 HA/IOTOBbIX MPABOOTHOLLEHUIA, OCHOBbLIBAETCS Ha HEMPaBUIbHOM
MCMONb30BaHUM HOPM NPOLIeCCyanbHOro npasa — NPaBua NOACYAHOCTN {m A

Mpwv onpeaeneHnV poAoBO MOACYAHOCTN MOXET BO3HUKHYTb KOAN3NSA B

cnyyae 0mnyckaemMoro 3akoHOM 06beAVHeHNS B O4HOM NMPOV3BOACTBE (fene)
HeCcKONbKWX, CBA3aHHbIX Mexzy co60li TpeboBaHNIA, KOrAa OHW U3 HUX MNOACYAHbI
MUPOBOMY CyAbe, a Apyrue parioHHOMY cyay ( npv 06bEKTUBHOM COeAVNHEHNM
NCKOB, npv NpeAbsBAEHNN BCTPEYHOTO MCKa).q Kpome Toro, B pesyneTate
MN3MEHeHWs UCTLIOM Mpesena 1cka, AeNo  MOXET CTaTb MOACYAHbIM palioHHOMY
cyay. Konnmsuns MoxeT BO3HUKHYTb 1 TorAa, Korja B PaloHHBbIN cys,
npeAbSBASHOTCS TPE6OBAHNS, OAHO U3 KOTOPLIX MOACYAHO MUPOBOMY CYAbE.

B NoZAO6HbIX CyYasx 3aKoH 3akpenaseT MpYopuUTeT PalioHHOTO CyAa nepes
MVPOBbIM CyAbeli.2 B CBA3U C 3TUM BO3HVMKAEeT BOMpPOC : CTaHOBATCH N
MOACYAHBLIMU PANOHHOMY CyAy VMYLLIECTBEHHbIe TPe6OoBaHMS (MCKW),
06beIMHEHHbIE B O4HO NPOV3BO/ACTBO, EC/IN 06LLas CyMMa Mo HM MNpeBbillaeT
ZAOMYCTUMBIA NpeAenbHbIi pa3mep NCKOBbIX TpebosaHMii (50 ThiCAY pybnein)?
Ha aaHHbI  Bonpoc BepxoBHbIi Cya PP fan nonoxuTenbHbIi OTBeT,m 0fHako
cnycTa 3 roAa NPeANOXUA PasbACHEHVE MHOTO  COAePXKaHUS: MOCKO/bKY B Cy4Yae
06beANHEHNS HECKOBKNX OAHOPOAHBIX A€/ B OAHO He NMPOUCXOAMUT COXKEHNS
CYMM VCKOBbIX TPE6OBaHWI U LieHa KaX0oro 1CKa OCTaeTcst NpexHeli, Takoe Aeno

NOACYAHO MUPOBOMY Cy/ibe.3 Takoe MOOXEHVIe NPe/CTaB/SeTCA MHe Havbonee



060CHOBaHHbIM 1 OCHOBAHHbIM Ha 3aKOHe, TaK Kak NoACYyAHOCTb

paccMaTpuBaeMbIX CKOB OrnpeAensercs LieHol 1cka, am npv 06beKTUBHOM
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CcoeiiHeHNN B OAHOM NPOn3BOACTBE HECKONBbKUX TakKuUX NCKOBbIX Tpe6OBaHVIIz =
LIEHO KaXAoro 13 HUX. OnpegeneHHble TPYAHOCTY BO3HUKAKOT U Mpu

pasrpaHnyYeHnn NOACYAHOCT BOEHHbIX Cy/0B C APYT MU CyAamu 06LLei
ropucanKumn. Tak, cornacHo n. 1 ct. 26 MK P® rpaxaaHckre gena, cBsi3aHHble ¢
rocyapCTBeHHOM TaliHOW, OTHeCeHbl K MOACYAHOCTY Cy0B YPOBHS CybbekTa PoD.
A B cT. 14 PK3 «O BOEHHbIX CyAax P(D»{m npezycMoTpeHa NoACYAHOCTb
rPaXAaHCKUX Aen, CBA3aHHbIX C roCyAapCTBeHHOM TallHOW, OKPYXXHOMY

(dnoTCcKOMY) BOEHHOMY CyAy.

BcneacTeme BO3HUKHOBEHVISI KOHKYPEHLIIY MeXAY 3TUMMN

npoueccyanbHbIMU HOpMaMK 3asiBNIeHHbIE B CyZ TPe6OBaHMS MPOXOAAT NOPOW
HeCKoNbKO CyAeBHbIX MHCTaHLWIA, BO3BPALLAIOLLMX 3asiBNIEHVIS U Xanobbl o
MOTVBaM HeMoACyAHOCTH, BMIOTh 40 BepxosHoro Cyza PO, npexze vem
NpoV3BO/ACTBO MO Aeny byAeT BO36YXAeHO.

Tak Xe, OTAeNbHble MpaBuaa PoA0BOI NOACYAHOCTY, coAepaLumecs B MK

P®, He cornacytoTcsi C HOpMamu 0 MOACYAHOCTY, MPOAUKTOBAHHbLIMY B APYTX
desepanbHbIX 3akoHax. K npumepy, B M. 3 cT. 27 MK Pd){m npesycMOTPEHO, UTO K
noacyaHoctv BepxosHoro Cyaa P® oTHeceHb! gena 06 ocnapusaHum

NMOCTaHOB/IEHW O NPUOCTAHOBAEHNM UAW NPEeKpaLLEeHN MONHOMOUNIA Cyael 6o

o NPVIOCTaHOBNEHWW UV NMPeKPaLLEeHNM 1X OTCTaBKM. Mexay Tem cT. 26 ®3 «O6
opraHax cyzeinckoro coobLectsa B PO» roBopuT 0 TOM, UTO peLLeHns
KBaMGVIKaLWIOHHbIX Konnernii cyaei cybbektos PO o npuoctaHoBneHun

OTCTaBKU CyZeii MoryT 6bITb 06XanoBaHb! Bm COOTBETCTBYIOLLE BEPXOBHbIE Cy/bl
pecnybnuk, Kpaesble, 061acTHbIE Cy/bl, CyAbl FOPOAOB dpeaepanbHOro 3HaYeHNs,

Cy/, aBTOHOMHOWI 061aCTV U CY/ibl aBBTOHOMHbIX OKPYroOB.

MoAo6HbIe OMNOLLIHOCTY 3aKOHOAATeNs 3HAUNTEIbHO 3aTPYAHSAOT

NpVIMEHeHVe NPaBUA NOACYAHOCTY Ha NpakTUKe.

HecMoTpst Ha J0BO/IbHO LUMPOKUIA CNeKTP HeAOMONBOK, OLUMGOK 1

HeTOYHOCTe B NpaBMaax PoAoBOI NMOACYAHOCTY, UX HEO6X0AMMO CObN0AATb.
3aKOHOM NpeyCcMOTPeHbI MOCNEeACTBUA HECOBMHOAEHUS STUX NPaBu.

Tak, eciv npu  o6paLLeHnm 3a1HTePeCcoBaHHOIO LA B CyA C HapyLueHmeM{m
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npasua POA0BOA noACYAHOCTV Cy/ibsi BO3BPALLAET UCKOBOE 3asBNeHNe, { TO eCTb
OTKa3blBaeT B BO36YX/EHNV NPOM3BO/ACTBA MO rpaxaaHckomy geny. Ecnv xe
noaobHoe HapylleHve 6yeT o6HapyXeHo nocie Bo3byxAeHUs MPOV3BOACTBA MO
Aeny B{ COOTBETCTBUM C M. 3 4.2 CT . 33 MK P® oHO noanexuT nepejade B cy no
YCTaHOBNI@HHOM MOACY/AHOCTU C 06513aTe/IbHbIM U3BELLeHeM 0Ta|<0|7| nepe,qaqem
y4acTBYHOLMX B Aene uLl.

HakoHeLll, HapyLleHe NpaBua PoAOBOI MOACYAHOCTN MOXET NoBAeYL

OTMeHy CyAe6HOro peLleHVs B aneisiLlMOHHOM, KacCaLlMOHHOM 1 HaZ30pHOM
nops/Ke No MOTVUBY pa3peLleHVs JeNa He3akoHHbIM COCTaBoM cyaa (M. 1 4. 2 cT.

346, 4. 1 ct. 330, {4 cT. 387 MK PD).1

2.2 TepputopuanbHas MOACYAHOCTb FPaXAaHCKNX Aen m

MpaBuna TeppUTOPVanbHON NOACYAHOCTY, Pa3rpaHNYNBas KOMMIETEHLIO
OAHOPOAHbIX CYA0B, YKa3blBalOT Ha TOT Cy/, KOTOPbIN AOIKEH PAaCCMOTPETb Aeno.

B 3TOM BbipaxaeTca npakTuyeckas Le/ib AeiCTBUSA NpaBii TeppuUTopuansHoi
NoACYAHOCTV B POCCUIACKOM rpaxaaHCKoM npoLiecce. MexaHusMm eiicTeus
TeppuUTOpUanbHO NOACYAHOCTI 3aKNto4aeTcs B cieaytoLeM. Mexay

rpaxAaHCK1M AeNoMm 1 CyJ0M, KOTOPbIN JO/IKEH ero paccmaTpyviBaTh,
yCTaHaB/NMBAETCH CBA3b, OCHOBAHHAA Ha HEMOCPeACTBEHHOM OTHOLLEHU AaHHOrO
Aena K ornpezeneHHol Tepputopuu. s Kaxzaoro cysa onpejeneHa Tepputopust
AeATeNbHOCTY (TaK, MUPOBO Cy/ibsi OCYLLLECTB/IAET AeATENbHOCTL B Mpejenax

AaHHOTO CyAe6HOro yyacTka). MOXHO YCTaHOBWTL CBSI3b MEX/Y PaxAaHCKIM



ZleIoM U1 onpe/ieNleHHO TeppUTOpUeit: Mex/y CMopoM O MpaBe CO6CTBEHHOCTN Ha
3/1aH1e N MECTOM HaXOXAEHUS 34aHVIS; MeXAY UCKOBBIM TpeboBaHMeM K
opraHu3aLmm, BbITEKAOLLVIM U3 AeSTENbHOCTY ee GrMana, 1 MeCTOM HaXoXAeHUs

3Toro punviana {E 2

Kak mpaBuno, BbIAENSAIOT NSATb BUOB TeppMTopmaanon noAcyaHOCTN:

obLas, a/lbTEPHATNBHAsA, NCKNKOYNTENbHAA, 4O0roBOpHas Vla NoACYAHOCTb

HeCKONbKIMX CBA3aHHbBIX Mexay coboii aen
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2.2.1 ObLas TeppuTopranbHas no,qcyAHOCTb{ﬂ

O6LMe npaBwia TeppPUTOPUALHON NOACYAHOCTY (06LLas TeppuUTOpranbHas
NOACYAHOCTb) 3aKpereHbl B CT. 28 I'I'IKm Poccuiickoii ®eaepaumi. VX npumeHsioT,
npw ycioBUKM OTCYTCTBUA CneunanbHbIX OCHOEaHI/IVI, YCTaHOBNEHHbIX 4/15 UHbIX
BU/OB TeppuUTOpUanbHoli noacyAHocTH. CornacHo 3ToMy Npasuily MCKOBOe
3asB/1eHe B Cy/} NOAAETCA MO MeCTy XUTebCTBa OTBETUVIKA.

MecToM Xu1TenbcTea NPU3HaKT MeCTO, B KOTOPOM MPOXMUBAET rpaxaaHnH
nperMyLLLecTBEHHO 1K NocTosHHO (n. 1 cT. 20 MK Poccuiickoit deaepaumu).
OCHOBbIBaACk Ha NPaKTUKe MO MPUMEHEHWIO CY/0B 0bLLeli FOPUCANKLN, NOZ,
MEeCTOM XWTeNbCTBA MOHUMAIOT CyXe6HOe XInoe NoMeLLeHre, KBapTypy, KUNoi
AI0M, a TaK e Nto60oe NomeLLeHve, rae rpaxaaHnH NpoXuBaeT NperMyLLLeCTBEHHO
VNV MOCTOSIHHO B KayecTBe COBCTBEHHIKA XXUMOM NAoLLaaw, No 4oroBopam Haima,
apeH/bl XVnoi naowaaun, MMbo Ha ApYrux OCHOBaHUSAX, yCTaHOBAEHHbIX
3akoHozaTeNbCcTBOM P®.1

TeppuTOopransHas nop,cyAHocrb{m NCKOBbIX TPE6OBaHWIA, MNpeAbABASeMbIX K
opraHv3aLmu, ornpejenseTcs Mectom ee HaXO)KAeHI/lﬂ,mTO ecTb MecToM ee
rocyAapCcTBeHHO perncrpaumm.

Mpw onpeaeneHny NOACYAHOCTU MCKOBbIX 3asBNEHNIA K InLaMm,

OCY>X/IeHHbBIM K IMLLIEHI0 CBOBOAbI, HEO6XOANMO  UCXOAWTL U3 X MecTa
XKUTENbCTBA 0 ocy)KAEHMﬂ.Z{

Ecan mecTo xutenscrea OTBETYMKa, HECMOTPSA Ha NPVHATbIE Mepbl,
HeycTaHOB/IEHHO, TO, COrMacHo Y. 1 cT. 23 MK P® 1CK MOXET 6bITb NpeAbsBaeH

Mo MECTY HaXOXAeHWUs VMYyLLLeCTBa UV NO NocNeAHeMy N3BECTHOMY MeCTy
KUTeNbCTBa OTBETYMKA. NS NpeAbaBNeHNs NCKOBbIX TPeboBaHMI K OTBETUNKY, He
MMeloLLLero MecTa XuTenbcTea B PO, ycTaHOB/IEHO aHanormyHoe npaanom 3
OTHOCKTENBHO 0bLLEel TEPPUTOPUANBHON MOACYAHOCTU B HACTOsILLiee BpeMs
nony4nna A0BoAbLHO LUMPOKOe PacrpocTpaHeHye NpakTuka «McKycCTBEHHOro
N3MeHeHWS NOACYAHOCTI, KOTOpast He MOXeT He HacTopaxuBsaTb.

Tak, ecnu, HeobX0AMMO, YTO 6bl 1eN10 6bI10 PACCMOTPEHO B KAKOM-TO

KOHKPETHOM CyAe, K NMOACYAHOCTV KOTOPOrO OHO He OTHOCUTCS, TO B umcnem
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OTBETYMKOB YKa3bIBAETCH L0, UMEOLLIEe «<HEOBX0ANMOe» MEeCTO XUTeNbCTBa NN
MeCTO HaXOX/AeHUS, HO He MMetoLLIee HMKOro OTHOLLIEHWS K Aeny. [laxe, ecau
BMOCNEACTBIM MPOV30AeT 3aMeHa HeHaz/1exalllero OTBeTHMKa, TO 4eno byet
PaccMOTPEHO B «HY>XXHOM» Cy/e, TaK Kak B cvmym cT. 33 MK P® geno, npuHaToe
CY/JOM K CBOEMY MPOV3BOACTBY C COB0AEHVEM NPaBWA NMOACYAHOCTY, AOKHO
6bITb paspeLleHo UM MO CyLLECTBY, XOTS 6bl B AaNbHelLLIeM OHO CTaHeT
noACyAHbIM Apyromy cyay.1

222 AnbTepHaTMBHas NOACYAHOCTb

JaHHbI BUA TeppuUTOpUanbHO NOACYAHOCTV NpeaycMaTpuBaeT Takow

BapUaHT PasBUTUSA COBLITWIA, MPU KOTOPOM  MCK MO YCMOTPEHMIO UCTLIA MOXET 6bITb

npeabsAB/ieH B O4MH N3 HECKOJIbKUX, MPSAMO YKa3aHHbIX 3aKOHOM, CyZ0B.

TaK UCKM O B3bICKAHWW aJIUMEHTOB 1 06 yCTaHOB/1I€EHUW OTLIOBCTBa MOTyT
6bITb npeabAB/ieHbl NCTLIOM TaK Xe B{E CyZ, NO MEeCTy ero XmTenbCrea; NCKN o
BO3MeLLeHNM Bpeaa, NPUYNHEHHOrO yBeYbeM, MHbIM NOBPEXAeHNEM 340P0BbA NN

B pe3y/sibTaTe CMepPTU KOpMU/bLA — MO MecTy €ro XnTebCTBa UAn No MecTy

NPUYMHEHVIS BPEAA; NCKU O 3awmTe aBTOPCKOro Npasa U (U1K1) CMEXHbIX NpaB - Mo



MeCTY XUTeNbCTBA WN MO MeCTy HaxoX/AeHVs OTBETUMKa U Apyrie NCKOBble
3a;|Bneva{m , yCTaHoBNeHHble B CT. 29 [TIK P®.2

Tak>xe anbTepHaTUBHas MOACYAHOCTb MO I'I'IKE P® ycraHoBneHa v A5 gen,
BO3HMKAOLLMX U3 Ny6ANYHBIX MPaBOOTHOLLIEHNI (CT. 251, cT. 254).

B HeKOTOPbIX Cy4YasX, U3-3a paja OCOBEeHHOCTEl 3aKOHOAATENLHON TEXHUKN {n
HOpMa n3naraeTcs TakvM 06pasom, qTo{n MOXeT cO3AaTbCs BrieyaTnenHe o
NPVICYTCTBUW B HVX NpaBiiia anbTepHaTUBHOM NoAcyAHOCTU. K npumepy, 4. 11 2

cT. 269 MK P® npesycmaTtpriBaeTcs, UTo 3asB/1eHNe CBA3aHHbIe C YCbIHOB/IEHVEM

VNN YAOUepeHeM NMojatoTCs B Cy/ MO MeCTy HaXoXAeHUs IM60 MeCTy XUTeNbCTBa
pebeHKa, KOTOPOro CObUPatOTCA YCbIHOBUTL. [JaHHOe NPaBM/Io He MOXeT
paccmaTprBaTbCs, Kak NPaBuo, KOTOpoe NpeAoCTaBAseT 3asBUTeNto BblIGop, Tak

KaK B 3TOM cnyyae 3aKOHO/ATe b, OCHOBBLIBAACh Ha MPUHLMMAaX Mo obecneyeHno

NPUOPUTETHO 3aLLMTLI NPaB, a Takke NHTEPeCOB HeCOBEPLUEHHONETHYX,
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yCTaHaBNMBaET anbTepHaTVBY HEMOCPEACTBEHHO B HTEpece YCbIHOB/ISEMbIX. B
nepByto 0Yepe/b 3TO CBA3aHO C TeM , UTO cam pebeHOK, KOTOPOro YCbIHOBASHOT, MpU
YCNOBWY, YTO OH Y>Ke A0CTUI Bo3pacTa B 14 nieT, B 0653aTeIbHOM nopsjke 0653aH
HaxoAWTbCs Ha cyAebHOM 3aceganun (cT. 273 TTIK P®). Takxke o4eBUAHO, UTO Npu
YCNOBUY, YTO MECTO XUTENbCTBA He ABNSETCA GakKTVYeCKMM MECTOM MPOXMBaHWS
YCbIHOB/IAEMbIX AGTEVI, TO paccMOTpeHVe Aefia He No X MeCTy HaxoxXAeHUs
BbI3BaNOo 6bl AN1s1 AeTell Hekme TPyAHOCTA. 1

2.2{ .3 VcknrounTenbHas NnoAcyAHOCTb

McknounTensHas NoACYAHOCTb — NOACY/AHOCTb, MNPV KOTOPOW NCKOBOE

3asB/IeHVe MOANEXWT PACCMOTPEHMIO B CTPOrO OnpeAesieHHOM 3aKOHOM cy,qem .
MpaBunam TeppuTopUanbHOM NCKNKUUTENBHOM MOACYAHOCTY NOCBSALLEHa CT. 30
MK P®. Mpu nx onpegeneHny Tak xe cyLLecTByeT psj npobaem.

K npumepy, 4.2 ct. 30 MK P® onpegensiet no,qcyAHOCTb{E NCKOB

KpeAUTOPOB HacneAoAaTens, NpeabasasemMble A0 NPUHATAS HacneacTBa
HacnegHnKam, {m a rpaxaaHckoe 3aKoHOAaTeIbCTBO NpeAycMaTpuBaeT BO3MOXHOCTb
npeAbABAEHVS UCKa KPeANTOpa HacieAoAaTens K yxe NPUHSBLUMM HacneACcTBoO
HacnegHukam. B CBA3M C 3TVIM BO3HMKAET BOMPOC: NpaBiiia Kakol
TeppuUTOpUaNbHON NOACYAHOCTY AECTBYIOT B JaHHOM ciy4ae? MockonbKy B CT.
1175 K P® nojcyAHOCTb AaHHOW KaTeropuin Aen He yCTaHoBeHa, Kaknx-nnbo
cneumnanbHbIx npasu MK PO Toxe He yCTaHaB/IMBAET, MOXHO CAeNaTh BblBOJ O
TOM, YTO NOACYAHOCTb BYAET OMPeAensiTe B KaXA0M KOHKPETHOM C/ly4ae, CXOAS
13 Pa3NNYHOro PoAa 06CTOATENBCTB, Kak TO: MecTa XWUTeNbCTBa UV MecTa
HaxoX/eHVs HacneAHVKOB, XxapakTepa crnopa v Ap. B 3aB1CMMOCTI OT Kaxaoro
KOHKPETHOro c/ly4asi 6yAeT NPUMEHSTLCSA TO UIN MHOE MPaBWIOo MOACYAHOCTU. Ho
3TO NMLLL NPEAMNONOXEHNS, @ PeryMpoBaHue JaHHOro BOMpoca ornpeaeneHHo
Heobxoanmo.

CriopHble BOMPOChI MNPV OnpeaeneHnin UCKIIUNTENbHOV TeppUTOpUanbHO
MOACYAHOCTY BO3HVKAIOT U NPU NPeAbaBAeHUN NCKOB K NepeBo3ynKam,
BbITEKarLLX 13 JOrOBOPOB NepeBo3KM B COOTBETCTBUM ¢ Y. 3 cT. 30 MK Pw.{m
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IpaxaaHCcKoe NpoLieccyanbHoe 3aKOHOAATeNLCTBO ONpeAensieT NOACYAHOCTb TakKMX
MCKOB MO MECTY HaxOXAEHWs MepeBo3yyika, K KOTOPOMY B yCTaHOBNEHHOM NopsiZKe
6blna npeabsBaeHa npeteHsms.1 CnegyeT cpasy OroBOpUTLCS, YTO NpeAbaBaeHVe
MPETeH3UM MOXeT NPOV3BOANTLCA B 0653aTE/IbHOM 1 Heobs3aTeNIbHOM NopsAAKaX,
KOTOpble OTANYAOTCS APYr OT Apyra nocne,qCTBMHMM{ ﬂ

B pe3ynbTaTe aHanv3a AelicTBYIOLLLEro 3aKOHOAATENBbCTBA, PEryVPYOLLEro
/J0roBOp NepeBOo3KM, BbISCHAETCS, YTO Ha OCHOBaHUW 0roBopa Nepeso3Kkn MOryT
nepeBO3UTLCS MacCcaXmpsl, FPy3 1 6arax. 3aKOHOM He YCTaHOB/EHO, YTO
rpaxaaHnH 40 obpalleHs B Cy/ 0653aH NpeAbaBUTb MPETEH3VIO NepPeBO3YKIKY,
OCYLLeCTBAAIOLLEMY MEePeBO3Ky Naccaxupos v baraxa, B TO Bpems Kak no

TpeGOBaHI/Iﬂ BO3HMVKAKOLLM 13 NepeBO3KN rpy3a, NpeAbsiBieHne NpeTeH3nn



obsa3aTensbHo. CnegoBaTeNnbHO, NpebsiBieHNe NPeTeH3MU K NepeBo3UVIKY B CBA3M C
HencnosHeHnem AMbo HeHaNeXaLM UCNONHEHVEM UM CBOUX 06513aHHOCTE No
/J0roBOpY NepeBo3KM Naccaxmnpos v baraxa SBASETCH NPaBOM, a He 0653aHHOCTLI0
rpaxzaHuHa.

Kpome Toro, MK P® He npegycmaTpyBaeT BapuaHT ornpejeneHmns

MOACY/AHOCTU UCKOB, BbITEKAIOLLVIX 13 J0rOBOPOB NepeBo3KMN Naccaxmpos v
6ara>Ka, €C/I1 Tako JoroBop nNpejycmaTpriBaeT o6s3aTe/lbHbIli MopsaA0k
npeabABNEHUSA NPeTeH31K.2 [10 MOeMy MHEHWIIO, MOACYAHOCTb 3TUX UCKOB cieayeT
onpeAensTb Mo NpaBuaaM UCKNOYNTEILHO no,qcyAHocm.

2.2.4 JloroBopHas noAcyAHoCTb

JloroBopHas NoACyAHOCTb oTpaxeHa B €T. 32 MK P®. CywHocTb ee

COCTOUT B TOM, YTO 3aKOHOM CTOPOHaM NPeJoCTaBAAeTCs BO3MOXHOCTb CaMUM
onpejenvTb KOMMETEHTHBIN Cy/ MO PaCCMOTPEHWIO 1X ByayLLiero cnopa. C{m o/AHO {m
CTOPOHbI, ee NpoLieccyanbHbI 3GpPeKkT oueBnaeH - onpeaenseTcs byayLias
no/ACyAHOCTb BO3MOXHOrO criopa (npoporauys). C Apyroi CTOPOHbI, 40roBopHast
No/ACYAHOCTb YCTaHaBNVBAETCA 40 BO3HVKHOBEHMUS CaMOro npoLjecca, kak
npaBuno, NyTeM BKIKOUYEHVS COOTBETCTBYIOLLIEVi OrOBOPKM B TEKCT Aorosopa,m
20

3aK/104aeMOro Mexay KOHTpaI'EHTaMVIm {m

WVIHCTUTYT A0OrOBOPHON NOACYAHOCTY B TOM BU/E, KakK OH NpejcTaB/ieH B
POCCHIACKOM 3aKOHOAATeNbCTBE HY)XX/aeTcs B COBepLIEHCTBOBaHW. Mpexae Bcero
€B060/a CTOPOH 3aKNt04YaTh NPOPOraLVOHHbIE COrNaLleHVs A0MKHa bbiTh
orpaHmueHa.m,ﬂ,aHHaﬂ HeobX0AVMOCTb BbI3BaHa MOTPEGHOCTLIO 3aLLThI
noTeHLManbHO c1aboli CTOPOHbI, KOrAa 60s1ee CUNbHBbIV KOHTPareHT HaBA3bIBaeT el
601ee BbIrOAHYIO 415 Ce63 NoACYAHOCTb. C TeM, YTo 6bl hakTyeckoe

HepaBeHCTBO He Mepepoc/Io B MpoLieccyanbHOe HepaBHoMpasue CTopOH{E m
Hapsay ¢ 3TuM, A0NONHWUTENBHOrO PerynpoBaHus TPe6yoT BONPOCH! O

dopme NoA06HOro cornalleHus, 0 BO3MOXHOCTY €ro 3akNioyeHns nocae
BO36YX/eHWs NpoLiecca, 0 MopsiKe 3asBeHNi, BO3paxeHWii 0TBETYMKa B Clyyae
HapyLUeHs NCTLOM NPOPOraLMoHHOM oroaopkm@ A

2.2.5 ToacyaHocTb HEeCKONBbKNX CBA3aHHbIX MexXay coboii Aen

MoACyAHOCTL MO CBSA3U AeN - NOACYAHOCTb, onpejensiemas MecToM

paccMOTpeHVs Apyroro Aena.

JaHHbI BUY TEpPUTOPUaNnbHO NOACYAHOCTY onpeaeneH B MK PO B cT.

31

CyLuiecTBoBaHMe 3TOro BUAA NOACYAHOCTU 06YCI0BNEHO HEO6XOANMOCTLIO
CBOEBPEMEHHOrO 11 NMPaBWIbHOrO PACCMOTPEHUS B OHOM /Ae/1e HECKONbKMX
TpeboBaHUIA, 3aBNEHHbIX K Pa3NMYHbIM OTBeTUMKaM. Bce 3asBnsemble TpeboBaHUsA
B 3TOM C/lyYae BbITeKaloT U3 OAHOrO MPaBoOBOro OCHOBaHWA { .Zm
OnpegeneHHble BOMPOChI BO3HMKAOT B OTHOLLEeHWM Y. 3 cT. 31 [TIK PO, B

Heil cerpXMT{m cnejytoLas Hopma: rpaxaaHCKUiA NCK, BbITeKaroLuii n3
YrONI0BHOIO AeNa, eCNv OH He 6bin NpeAbABAEH UK He 6bin paspeLleH npu
NPOV3BOACTBE YroNIOBHOrO AeNa, NPeAbsABASETCS NS PACCMOTPEHVS B MOPsAKe
rpaXx/aHCcKoro CyJonpov3BOACTBa MO NpaBuaam NoACYAHOCTY, yCTaHOBAEHHbIM
AaHHbIM KoAeKcoM. OYeBUAHO, YTO AaHHOE NPaBUIO He UMeeT HMKaKoroa
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OTHOLLIEHVA K paccMaTpriBaeMOMy B paMkax rpaxaHCckoro npoLecca HCTUTYTY
MOACYAHOCTY NO cBA3M Ae. MoACYAHOCTL NO CBA3W AeN NPUMEHUTENBHO K
NOMIOXKeHWsM Y. 3 cT. 31 I’I'IKa PO MO)KHO“ paccmaTtpurBaTh TOIbKO B MeXOTpacieBoM
acnekTe: B NpOLIeAype YroN0BHOIo CyJ0NpPOV3BOACTBA NPeAbABNEHHbIV
rpaxAaHCcKuii Ck paccMaTprBaeTCs Cy/A0M, paccMaTprBatoLLVIM YroNoBHOE Aeso.
(ct. 44, c1. 250 YNK L Pob). 1

3aKOHOM TaK e npesycMOTpeHbl MOCNeACTBUS HeCObNOAEHNS NpaBu
TeppuUTopuanbHoOl NOACYAHOCTW. ECm X HapyLLeHWe BbISIBAEHO A0 BO36YXeHWs

NMPOW3BOACTBA MO ey, TO CyA 0653aH BO3BPaTUTL 3asBieHve (M. 2 4. 1cT. 135



MK P®). Ecnm >e - B MOMEHT pacCMOTPeHWs Aena - Aeno NOANEeXUT nepejaqe B
APYroW cyA No ycTaHOBNEHHOI NOACYAHOCTH (M. 3 . Z{E cT. 33 MK P®). Yto

Kacaemo TaKoro nocneAcTeus HapyLueva no/ACyAHOCTU, Kak OTMeHa cyAe6Horo
peLueHus, To MK P':D{ He COAEPXWT Ha 3TOT CYET NPSAMbIX yKa3aH|/||7|.2

2(@

3aktoyeHve

Mpu HancaHUn AaHHO PaboThl BbIN nocTaBneHbl OnpejeneHHble 3a4a4n,
KOTOpble Mbl MOCTapanCh PackpbITb B OCHOBHOI YacTu. [poBeAeHHas paboTa
MO3BONSET CAeNaThb CneayroLve BbliBOAbI:

MOACYAHOCTL B rpaXAaHCKOM MPOLIECCe — 3TO UHCTUTYT, perynmpyoLLnii
OTHOCUMOCTb MOABEAOMCTBEHHbIX CyZaM O6LLEN FOPUCAVKLUM AeN K BeAEeHWIO
KOHKPETHOr0 3BeHa VX CUCTEMbI A1 PACCMOTPEHUS Aena B Cy/e NepBoii
VNHCTaHLMN.

PaznuyaloT ABa BMAA NOACYAHOCTU: POAOBYIO U TeppuTOpUanbHyto. Pogosas
onpeaensieT KOMNeTEHLMIO CyJ0B Pa3NNYHBIX 3BeHbEB CyAebHO C1CTeMbI CyA0B
06LLEeN FOPUCAVKLNN, @ TEppUTOpUabHasi, pasrpaHNYMBas KOMNETEHLMIO
O/JHOPOAHbIX Cy/A0B, YKa3bIBAOT Ha TOT Cy/, KOTOPbIV A0/IKEH PACCMOTPETL AeNo B
3aBUCUMOCTY OT €ro TeppUTOPUANEHOrO PacnoNoxeHs. POA0BYHO NOACYAHOCTE He
NMPUHSTO PasAensiTb Ha BUZABI, @ B TEPPUTOPUA/bHYHO BXOAAT 06LLas,
anbTepHaTVBHas, UCKYUTENBHASRA, JOrOBOPHAs 1 MOACYAHOCTb HECKONBbKMX
CBSi3aHHbIX MeXxay cobolt aen.

MpaBuna poAoBo MOACYAHOCTU He B MOHOM Mepe COrIacoBbLIBAOTCS C

Apyrvmn desepanbHbIMU 3aKOHaMW.

MpaBuna poAoBoY NOACYAHOCTU, COAEPXKALLMX OTCLIIKU K APYrM

desepanbHbIM 3aKOHaM, HEMOHbBIE 1 COAepXaT Psij KONNU3NIA.

MpaBuna NoACyAHOCTM Ha 3aKOHOAATEIbHOM YPOBHE UMEIOT MHOXECTBO

oLUMBOK, He0PaboTOK U HESICHOCTE, MO3TOMY TPebytoT AasbHelLero
COBEPLUEHCTBOBAHVS AN 061eryeHrst X MPUMEHeHVs Ha I'IpaKTVIKe‘{E
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